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This case is before ne upon the petition for civil penalty
filed by the Secretary of Labor pursuant to Section 105(d) of the
Federal M ne Safety and Health Act of 1977, 30 U.S.C. § 801let
seq., the “Act,” charging Extra Energy, Incorporated (Extra
Energy) with two violations of mandatory standards and proposi ng
civil penalties of $1,550 for those violations. The general
i ssue before ne is whether Extra Energy commtted the violations
as alleged and, if so, what is the appropriate civil penalty to
be assessed considering the criteria under Section 110(i) of the
Act. Additional specific issues are addressed as noted.

Backgr ound

Extra Energy operates the subject Eckman-Page Strip and
Auger M ne in MDowell County, West Virginia. It is a small
surface operation enploying an average of three to four
enpl oyees. During the period Novenber, 1994 through April, 1995,
the mne routinely operated ten hour shifts, from7:00 a.m to
5:.00 p.m, Monday through Friday. Independent contractor Neal
and Associates, Inc. (Neal) provided security at the mne from
6:00 p.m to 6:00 a.m on the weekend nights of Friday, Saturday,
and Sunday. Melvin Brian Day, Jr., (Brian) was a security guard
enpl oyed by Neal in Novenber, 1994 and assigned to provide night
security for the m ne



On Sunday norning, April 9, 1995, around 10:00 a.m, when
Brian did not return home as usual, his father,
Melvin Brian Day, Sr. (Melvin) and his brother, Jeffrey Shawn Day
(Shawn) began | ooking for Brian. Mlvin and Shawn drove to the
m ne site | ooking along the way for Brian's car. Bl ocked by the
| ocked gate at the entrance to the mne, they parked and wal ked
onto the property. They found Brian's body in his 1982 Ford
Escort with the engine running, the doors |ocked, the w ndows
rolled up, and his citizens band (CB) radio on. His seat was in
a partially reclined position. They gained access to the car by
br eaki ng the sunroof.

They attenpted to use Brian’s CB to call for help but it was
i noperable. The CB cable had been severed when they broke into
the car. Shawn then took the gate key fromBrian's key ring,
unl ocked the gate and drove to the accident site. Attenpts to
use the CB in Melvin's car were al so unsuccessful so Melvin and
Shawn conveyed Brian’s body to a nearby town and tel ephoned for
an anbul ance. The police were also notified and West Virginia
State Trooper Cochran and McDowel|l County Deputy Sheriff M tchel
responded.

After releasing the body to the anbul ance crew, Deputy
Mtchell and Trooper Cochran acconpanied Melvin and Shawn to the
accident site. Mtchell and Cochran exam ned the car and let it
run a few mnutes. The officers reportedly comented about
snmelling fumes and that there was “an exhaust | eakage of carbon
monoxi de”. Shawn was then permtted to renove the vehicle from
the accident site.

James Altizer, Brian Day’ s supervisor at Neal, received two
tel ephone calls on April 9, 1995, advising himof Brian’s death.
The first call was taken by Altizer’s wife who reported to him
that Brian Day had died in a car accident. A later call inforned
Altizer that Brian had died on the job site. Driving to the site
al ong w th anot her Neal enployee, Tinothy Stanley, they found the
gate open. They were unable to find anyone on the pren ses or
| ocate the precise accident site.

Altizer called Extra Energy Superintendent Steve Haynes at
around 4:00 or 5:00 p.m on the evening of the accident to inform
himof Brian Day’ s death. Altizer told Haynes that the victim
was found on the job site, that he had died from carbon nonoxi de
poi soni ng, and that the accident had been investigated by the
State Police and the Sheriff’'s Departnent. According to Altizer,
Haynes responded that “he would take it fromthere”



| nspector WIlliam Uhl of the Departnent of Labor’s M ne
Safety and Health Adm nistration (MSHA) was directed to
investigate the incident on April 11, 1995. Unl first contacted
the West Virginia Departnment of Mnes and found that two of their
i nspectors had al ready been at the mne on April 10. 1In the
course of his investigation Unl also received a copy of a report
of the incident fromthe McDowell County Sheriff’s Departnent
(Government Exhibit No. 2) and the coroner’s report (Governnent
Exhibit No. 3). In addition, Unhl inspected the autonobile in
whi ch Day died. Twelve photographs of the car were admtted into
evi dence (Governnent Exhibits 4 through 15).

According to Inspector Unl, when the notor was operated on
this vehicle a separation in the exhaust pipe could be heard as a
“fluttering” sound. Carbon nonoxide tests were performed with a
hand held nonitor with the car closed and run for 15 mnutes. In
each of two tests, 900 parts per mllion of carbon nonoxi de was
detected. Uhl testified that based on a “chart we had” such an
exposure over a three hour period can be fatal. He opined, based
upon hearing the exhaust system that the system had | eaks that
were “obvious”. Unhl also concluded that the violation was
serious and “significant and substantial” because exposure to
carbon nonoxi de can be fatal. He concluded however that Extra
Energy was chargeable with but little negligence based on his
finding that the vehicle was operated by the security contractor
only during non-production hours and was therefore rarely seen by
this production operator.

Unl also testified that the fatality had not been reported
to MSHA. Uhl spoke to Extra Energy M ne Superintendent Haynes on
April 11. Haynes said that he had been called by the security
conpany representative, Altizer, who purportedly told himhe did
not know whether it occurred on mne property. Haynes maintai ned
that this was his reason for not contacting MSHA. Uhl also
determ ned fromthe records at the M. Hope MSHA office that no
report of the incident had been filed. On April 10, MSHA
Supervisor Ratcliff was apparently also told by Haynes that he
(Haynes) could not ascertain whether a fatality had occurred on
m ne property. Unhl had understood that Altizer had call ed Haynes
on April 9 and, in fact told himat that tine that there had been
a fatality “on the job”.

James Altizer worked for Neal Associates as a field
supervisor in April 1995. He negotiated contracts for Neal and
supervised 20 to 30 security guards at various job sites.
Altizer recalled that Neal and Associ ates had contracted wth
Extra Energy in early 1995 for a security guard. He nmet wth
Extra Energy M ne Superintendent Steve Haynes who told Altizer



t hat he wanted soneone to guard the auger. About a week after
the contract with Haynes was signed, Altizer hired the deceased
and assigned himto the Eckman-Page m ne site. Haynes provided
Altizer with a key to the mne property and Altizer gave the key
to the deceased.

Later, David Hal e, another representative of Extra Energy,
told Altizer that Day' s duties had changed to include sone
patrolling. The deceased also later told Altizer that he no
| onger was required to patrol the auger site because of the bad
road conditions and he was permtted to | ocate where he had
better “CB” communications, presumably on m ne property between
the two stockpiles. According to Altizer, the vehicles used by
Neal security guards were required to neet state inspection
standards and so long as the vehicle net those standards it was
al l oned on m ne property.

St even Haynes was superintendent for Extra Energy on
April 9, 1995, and in Novenber 1994 when they contracted with
Neal and Associates for security guards. He recalled telling
Altizer that they needed soneone to patrol everything at the m ne
site, including the auger, the two gates and the | oad-out at the
bottom of the hill. According to Haynes, Altizer checked the
property and |l ater said that the type of vehicle the guard would
be using would prevent himpatrolling the auger site. Haynes
recalled that he then told Altizer to have the guard check only
the gates and the | oad-out using the county roads. Subsequently
Haynes nmet the deceased twice at the stockpile inside the gate.
According to Haynes, Day told himthat Altizer wanted himto be
stationed there. Haynes purportedly told Day that he did not
want himinside the gates. According to Haynes, the second tinme
he found Day at the stockpile he warned himnot to be on m ne

property.

Haynes testified that Altizer called himon April 9 around
6:00 p.m advising himthat a security guard had died but he
purportedly was not sure where the guard died. He was further
told that the state police were investigating the incident.
Haynes mai ntained that he | ooked for glass on April 10, but found
none and when MSHA Supervisor Ratliff visited around 2:00 p.m on
April 10, Haynes had no answers for him

Haynes recalls that around 9:00 a.m on April 10th he told
an MSHA enpl oyee naned “M | ler” that he could not find any
evi dence of the incident on the mne property. Haynes further
mai ntai ns that the sheriff would not give himany informtion
regarding the incident. Haynes naintains that even as of



April 11, when Inspector Uhl visited the job site he still did
not know where the deceased’ s vehicle was found. Haynes contends
that he had no reason to believe it was on mne property.

Haynes admtted that he permitted Day to retain the gate key
to mne property for “energencies” and that Day al so needed the
gate key presumably to enter mne property in order to chase
four-wheelers off the property. Haynes al so acknow edged t hat
the gates were probably on mne property and that it was part of
Day’s responsibilities to ensure that the gates were | ocked.

Al |l eged Viol ati ons

Citation No. 3964767 alleges a violation of the standard at
30 CF.R 8§ 50.10 and charges as follows:

A fatal accident occurred at this mne on
April 9, 1995. The victimwas discovered at 10:30 a. m
MSHA was not notified by the operator.

The cited standard provides as foll ows:

| f an accident occurs, an operator shall imrediately
contact the MSHA district or subdistrict office having
jurisdiction over its mne. |f an operator cannot contact
the appropriate MSHA district or subdistrict office, it
shal | imedi ately contact the MSHA headquarters office in
Arlington, Virginia by tel ephone, at (800) 746-1553.

Citation No. 3964768, as anended, alleges a violation of the
standard at 30 CF. R 8§ 77.404(a) and charges as fol |l ows:

The 1982 Ford Escort (vin) 2FABPU144CX249029 bei ng
operated on this surface mne property was not being
mai ntained in a safe operating condition. The exhaust
system was | eaki ng carbon nonoxi de at three | ocations and
portion of the car body was rusted and deteri ated
[sic] allowing high |levels of carbon nonoxide into the
drivers [sic] conpartnent. High levels of (CO was [sic]
detected when funtional [sic] test were [sic] conducted.
This was a contributing factor which resulted in a fatal
injury.

The cited standard, 30 CF.R 8 77.404(a) provides that
“Imobile and stationary machi nery and equi pnment shall be
mai ntai ned in safe operating condition and machi nery or equi pnent
in unsafe condition shall be renmoved fromservice imediately.”



Respondent first appears to claimthat the deceased,
Brian Day, who was admttedly enployed as a security guard by
i ndependent contractor Neal Associates, was not a “mner” as
defined in the Act but was essentially only an unauthori zed
trespasser on its mne property and for whose actions it
t herefore assunes no responsibility! Respondent clains the
deceased was not a “m ner” because “at |east during the latter
part of his enploynent by Neal, [he] was specifically directed to
stay off mne property when perform ng his duties” as a security
guard on behal f of Respondent.

Regardl ess of the nerits, vel non, of Respondent’s
contention that the Secretary must prove in this case that the
deceased was a “mner” under the Act, it is clear fromthe
credi bl e evidence that the deceased was in fact a “mner” as so
defined and, furthernore, that he was authorized by Respondent
directly and through its contractor, Neal and Associates, to
perform services on Respondent’s mne property as a security
guard. More inportantly, the evidence shows that the deceased
was, during relevant tinmes, working in the subject m ne.

I n reaching these conclusions | have not disregarded Haynes’
testinony that he had twice directed the deceased to performhis
job as a security guard on the county roads outside the m ne
gates and that he told the deceased that he did not want to see
hi m on m ne property. This testinony is, however, contradicted
by Altizer’s testinony, by the contractor’s records which
continued to show that the deceased was patrolling on m ne
property and the fact that an agent of the Respondent reviewed
t hese records, and by Haynes own testinony that the deceased
retai ned an access key for energency entry onto m ne property,
to chase trespassers and to secure the gates which were
“probably” on m ne property. Under the circunstances | accord no
wei ght to Respondent’s contention that the deceased was
essentially only an unauthorized trespasser.

Respondent next argues that the Secretary’s decision to
charge it as the production operator in this case was an abuse of
discretion. It is now, of course, well established that, in
cases involving nultiple operators, the Secretary may generally
proceed agai nst either an owner or production operator, his
contractor, or both. WP Coal Conmpany, 16 FMSHRC 1407 (July
1994); Bul k Transportation Services, Inc., 13 FMSHRC 1354, 1360

LA “mner” is defined in Section 3(g) of the Act as “any
i ndi vidual working in a coal or other mne”.
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(Sept enber 1991); Consolidation Coal Conpany, 11 FMSHRC 1439,
1443 (August 1989). In addition, it is established that the
Secretary has w de enforcenent discretion. WP Coal Conpany at
1411. The Commi ssion has neverthel ess recogni zed that review of
the Secretary’s action in citing an operator is appropriate in
order to guard agai nst an abuse of discretion.|ld. at 1411. The
difficulty is that there is |ittle guidance as to what
constitutes an abuse of discretion in this regard. The Secretary
has here elected to charge both the independent contractor
security conpany, Neal and Associates, and the production
operator, Extra Energy, with violations related to the death of
t he i ndependent contractor’s enpl oyee Brian Day.

The Secretary argues that his decision to cite Extra Energy
as the production operator of the Eckman-Page M ne was based in
part by the fact that it was the statutory “operator” who
controll ed and supervised and had the right and ability to
exerci se control and supervise the mning operation. The
Secretary al so argues that the issuing inspector in this case
foll owed MSHA s program policy manual guidelines in determning
when to cite production operators. Those guidelines provide as
fol |l ows:

(1) Wen the production operator has contributed by either
an act or by an om ssion to the occurrence of a
violation in the course of an independent contractor’s
wor K;

(2) \When the production operator has contributed by either
an act or om ssion to the continued existence of a
violation commtted by an i ndependent contractor;

(3) When the production operator’s mners are exposed
to the hazards; or

(4) \When the production operator has control over the
condi tion that needs abatenent. (See CGovernnent
Exhi bit No. 22).

The Secretary’s “guidelines” one and two are, however,
unwor kabl e and essentially neani ngl ess because it can al ways be
said that a production operator contributed by om ssion to a
violation committed on its prem ses by one of its contractors.
Moreover it would be a rare case indeed where it could not be
said that the production operator had sone degree of control over
a condition at its mne that needed abatenent. The fourth
“guideline” therefore is also essentially w thout neaning. Thus,
when the Secretary clains that he has foll owed guidelines one,



two and four it is |likew se neaningless. These are not true
“guidelines” at all when there are virtually no factual cases
whi ch woul d fall outside of such *“guidelines”.

The Secretary has also failed to prove that the third
“guideline”, the only truly workabl e guideline, was net. Since
t he deceased was the sole operator of the defective vehicle while
acting as a contract security guard at the m ne and since he
wor ked at ni ght when the Respondent’s workers were ordinarily not
present, Respondent’s mners were not exposed nor was it |ikely
that they would have been exposed to the carbon nonoxi de hazard
in the cited vehicle presented by the violation charged in
Citation No. 3964768. The Secretary offers no explanation as to
how his third “guideline” applies to Citation No. 3964767. Under
the circunstances | find that the Secretary has failed to
denonstrate how his third “guideline” has been net on the facts
of this case.

In spite of the noted deficiencies in the Secretary’s
“guidelines” | nevertheless find that the Secretary did not abuse
his discretion in proceedi ng agai nst both the contractor and the
producti on operator herein. The guidelines are, in any event,
merely expressions of general policy and are not binding
regul ations that the Secretary is required to observe. Brock v.
Cat hedral Bluffs Shale G| Co., 796 F.2d 533, 538-39 (1986).

Mor eover Respondent did in fact directly contract with Neal for
security and tightly and continuously controll ed access to nm ne
property with | ocked gates. The undi sputed evidence also clearly
shows that the subject vehicle had an obviously defective exhaust
system and no current inspection sticker. These factors, while
mnimal, are sufficient to warrant the Secretary’s action in
chargi ng Respondent for its part in the violations herein. It is
noted that the Secretary has recogni zed Respondent’s | esser
responsibility for the violations by his findings of decreased
negligence. | further find that with respect to Respondent’s
failure as production operator to have reported the fatal

accident at its operation to MSHA under the standard at 30 C. F. R
8§ 50.10, there is strict liability regardl ess of whether
Respondent contributed to the accident or had control over the
conditions giving rise to the accident.

Respondent al so argues that it did not violate the standard
at 30 CF.R § 50.10 by failing to notify MSHA of the fatal
accident, as alleged in Citation No. 3964767, because of
Superi nt endent Haynes’ uncertainty that the fatal accident had
occurred on its property. Wiile it is undisputed that before
Haynes even knew of the incident both the subject vehicle and
deceased’ s body had al ready been renoved fromthe mne site,



| eaving no direct evidence of the accident, | nevertheless find
Altizer’'s testinony credible that on the sane day as the
accident, he told Haynes that Brian Day had died in his car at

t he subject m ne of carbon nonoxi de poi soning. |In any event
since the fatal accident had occurred at the m ne and Respondent
failed to notify MSHA of the accident, Respondent is strictly
liable for the violation. | agree however that anple mtigating
circunstances exist to warrant a finding of | ow negligence and

| ow gravity and that, accordingly, the proposed civil penalty of
$50 is appropriate for this violation considering the criteria
under Section 110(i) of the Act.

Nei t her the existence of the violation charged in Citation
No. 3964768 nor the findings associated therewith are otherw se
chal | enged by Respondent (See Respondent’s Post Hearing
Argunent). Based on the record evidence and the Secretary’s
undi sputed findings, including the Secretary’s acknow edgnent
t hat Respondent’s negligence was “rather |ow (since the victim
wor ked during non-production hours and was “probably seen very
little by the actual controlling operator”) | conclude that a
civil penalty of $500 is appropriate.

ORDER

Citation Nos. 3964767 and 3964768 are affirnmed and Extra
Energy, Inc. is hereby directed to pay civil penalties of $50 and
$500, respectively for the violations charged therein within 30
days of the date of this decision.

Gary Melick
Adm ni strative Law Judge

Di stri bution:



Alan G Paez, Esq., Ofice of the Solicitor, U S. Dept. of Labor,
4015 Wl son Blvd., Suite 516, Arlington, VA 22203 (Certified
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WlliamC. Mller, 11, Esqg., Jackson & Kelly, P.O Box 553,
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